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INTRODUCTION BY HIS EMINENCE 
CARDINAL GASQUET 

I have been asked to write a brief Introduction to this 
third volume of the Commentary on the New Code of 
Canon Law. The subject matter is so important and 
affects so many people that an, Introduction would al- 
most appear to be out of place ; but I cannot refuse the 
request of an old friend like Father Augustine to write a 
few words to preface his Commentary. 

The sections of the Code treated in this volume deal 
with two classes of persons, namely religious and lay 
people. The laws relating to the first naturally follow 
upon those which deal with clerics, and they are set 
forth in this Codex in 195 Canons, in which is given with 
clearness and precision the whole jurisprudence of the 
Church regarding the religious life. In some ways this 
portion of the new Codex may be regarded as perhaps 
the most useful and necessary part of the Codification of 
ecclesiastical law. Hitherto legislation in regard to re- 
ligious has been in what may be called “ a fluid state/' 
It was mostly based upon special Pontifical Constitutions 
and deductions from the same, and had not hitherto been 
gathered together and coordinated officially. The marvel- 
lous growth of religious bodies and the variety, especially 
in modern times, of their scope and purpose, had rendered 
it difficult, to say the least, to set out the ecclesiastical law 
applicable to them. 

After the Council of Trent, the advent of Congrega- 
tions of Clerks Regular made necessary great changes 
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in the old monastic legislation, and these again opened the 
way for other Congregations of simple vows, perpetual 
or temporary, which have proved useful and even neces- 
sary to meet the needs of the Church in modern times. 

The codification of the laws relating to religious life 
has consequently not been the easiest portion of this great 
work, which has been accomplished in the present Codex. 
The most important change which has been introduced in 
this section — at least so far as the older Orders are 
concerned — is the law which imposes a period of three 
years of temporary simple vows after the noviciate, be- 
fore perpetual vows, simple or solemn, can be taken. 
Hitherto the very ancient monastic principle of stability 
was safeguarded by the subjects taking simple vows for 
three years, which on their part are perpetual, before 
taking their solemn vows. 

Another point in the present legislation to be noticed 
is the greater stress which is laid upon the element of 
“ common life,” as an essential condition for the religious 
life. Canon 487 makes this clear. One who leads an 
eremitical life, for example, cannot be called a religious, 
because the condition of 44 common life ” is wanting. In 
the same way Canon 673 defines as improperly called 
44 religious” those who, though living together in com- 
mon life, are not bound by vows. 

The second portion of this volume deals in two sec- 
tions with matters regarding the laity and their associa- 
tions. In the first the enrollment of the laity in pious 
associations is strongly recommended. Since these are 
recognized by the Church, they should be approved and 
established by competent ecclesiastical authority. The 
Ordinary always is to exercise his jurisdiction over such 
associations. In view of the great multiplication of these 
confraternities in modern times, it is obviously of the 
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greatest importance that the principles which regulate 
them should be set forth and understood. 

The second section of this part deals with particular 
pious associations, such as “ Third Orders,” Archcon- 
fratemities, Confraternities, Pious Associations, etc. 

It will be seen from this bare statement that the Volume 
here given to the public contains much of great practical 
importance, and I have little doubt that the Commentary 
furnished by so competent a canonist as Father Augus- 
tine, O. S. B., will be found of great assistance to those 
who wish to understand the New Codex. 

A. Card. Gasquet 

Rome, Nov. io, 1918. 
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THE NEW CODE OF 
CANON LAW 

BOOK II -PART II 
RELIGIOUS 

HISTORICAL INTRODUCTION 

Before starting this part of our commentary, we shall 
give a brief historical sketch of the origin of the religious 
state and its development into various branches, orders, 
and congregations. To this shall be added a paragraph 
treating of exemption. 

§ I. ORIGIN AND EARLY PROPAGATION OF THE 
RELIGIOUS STATE 

The primitive form in which the religious state ap- 
pears is monasticism. “ Dwelling alone,** in its concrete 
Christian 1 aspect, is a creation of the closing third cen- 
tury and owes its origin to Antony and Pachomius. 
The former is the father of the Anchorites proper, whilst 
Pachomius gave to the monks the cenobilic rule. Un- 
doubtedly the persecutions from Decius to Diocletian, 
violent and universal as they were, made more than one 
Christian tremble for his faith and life and caused many 

l As to the Essenes, cf. Cath. bert, The Monks of th* West, 
Encyclopedia , V, 546; Montalem* (Engl, ed.), 1896, I, 217 . 

I 
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to seek shelter in the desert . 2 Yet this extrinsic motive 
alone would scarcely account either for the multitude 
of solitaries or for the perseverance of their ascetic insti- 
tutes after peace had been restored to the Church. Hence 
another element must necessarily be assigned in explana- 
tion of so singular a phenomenon: it is the desire of 
fervent Christians to follow more closely in the foot- 
prints of the Savior and His Disciples, and to imitate the 
great forerunners of monastic life, the prophet Elias and 
St. John the Baptist.* However, it was not only the 
voice of Christ bidding His loved ones to forsake every- 
thing and follow Him; it was not merely the promise 
of a full measure of bliss that attracted the multitudes, 
but we may truly say that this abandonment of a sin- 
steeped world was due to a deeply felt desire of ap- 
peasing the longing of a “naturally Christian" soul. 
Montalembert describes it thus: “ In the depths of hu- 
man nature there exists without doubt a tendency, in- 
stinctive though confused and evanescent, towards retire- 
ment and solitude. Its manifestations are found in all 
the epochs of history, in all religions, in all societies, 
except perhaps among savage tribes, or in the bosom of 
that corrupt civilization, which by its excess and over- 
refinement too often leads humanity back to a savage 
condition .” 4 The novelty, too, and a certain chivalric 
tendency may have drawn not a few into the wilderness. 
But withal the Christian sentiment deeply impressed, and 
especially that bewildering echo of the second advent of 
Christ -the parousia of St. Paul’s teaching -prompted 
many of those whose souls had been purified in the 



2 Thus St. Paul, the first her- 
mit; cf. Vita S. Pauli, , in Acta SS. 
(Boll.), X, Jan. I, 603; Bulteau, 
O.S.B., Abrigi de V Hist owe de 



rOrdre de S. Benoit , Paris, 1684, I, 

8 Cf. St. Jerome, Proleg. Vitae 
S. Pauli, Migne, P. L., aj, 17. 
4 The Monks of the West, I, 15! 
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waters of penance to shake off worldly fetters in order 
to contemplate more freely the “light divine.” Thus, 
then, we see St. Antony the Great 5 bury himself in the 
mountains of the Thebaid at Pispir, and S. Pachomius 
lead his cenobitic army to the cloistral realms of Taben- 
nisi in the upper Thebaid on the Nile.® 

But if we speak of the life in common organized by 
Pachomius, we must not compare it to St. Benedict's 
Rule. It looked indeed somewhat like a congregation 
of modern times, with its superior general, visitations 
and chapters; but the essential feature of Benedictine 
life, the family ideal, could not be attained by reason of 
the great number of monks, 50,000 being mentioned in 
the preface of St. Pachomius' rule. 7 The brethren were 
divided according to their arts or trades, each group hav- 
ing its own provost or prior. In the month of August 
there was a general chapter at which all officials were 
appointed. A great deal of freedom was left to the indi- 
viduals; thus, for instance, they could take their meals 
in common or privately in their cells. Two fast-days per 
week were prescribed except during Easter and Whit- 
suntide. 8 

Community life was more strictly defined by St. Basil 
the Great. The “ father ” of cenobitic life would have 
his monks work and pray seven times a day in common, 
besides placing all ascetic exercises under the control 
of a superior. 

The East, therefore, presented two kinds of monks : the 
solitaires following Antony, and the cenobites following 
the rule of Pachomius and the great Cappadocian Bishop. 

5 Cf. Vita S. Antonii in Acta SS. 

(Boll.), Jan. 17, II, 471 ff. 

• See C. Butler, O.S.B., The 
Lausiac History of Palladia s in 
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7 Migne, P. L., 23, 64, n. 6; n. 8; 
Butler, /. c., I, 236. 

8 Migne, /. c., n. 5. 
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The wave of monasticism from the East soon invaded 
the Western Church, not like a great inundation, but 
gradually, gently, and steadily. This was due in part at 
least to the whirlwind of Arianism. The persecution set 
on foot by these fanatics caused Athanasius and other 
Alexandrian clergymen to seek the protection of the 
Apostolic See. 9 Iliis happened between the years 339 
and 341 a. d. On the other hand Italian bishops like 
Eusebius of Vercelli were banished from their native soil 
into Eastern regions. The same Eusebius, confessor of 
the Catholic faith (d. 371), on returning from his exile — 
which had lasted from 355 to 362, during which time he 
had been the guest of the Thebaid monasteries — trans- 
planted the monastic institute to Italy. 

But it may be safely said that the first impulse 
to Western monasticism came from Rome, primarily 
through the service of St. Athanasius and through the 
influence exercised by the noble Marcella. Her palace 
stood on the Aventine hill, consecrated by the presence of 
the Prince of the Apostles. She is praised by St. Jerome 
as the " prima monacha Romae” The life of St. Antony, 
written about 365, was known to her, and when St. 
Jerome came to Rome (382) to renew those instructions 
and narratives by adding to them the example of his own 
life, Marcella, with her mother Albinia, and her sister 
Asella placed themselves at the head of that select num- 
ber of illustrious matrons who took him for their guide 
and oracle. She died shortly after the sack of Rome by 
Alaric (410). 10 Pammachius, a man of consular birth, 
is celebrated by the hermit of Bethlehem as the “first 
and leader of the monks ” in Rome, whose example drew 

• Act* SS. (Boll.). II. xio8; St lOCfr. Studien u. Mitieilungen 
Jerome. Ad Principiam (Migne, P . O.SJS., 1898, 303 ft 
L., *2, 1087 f.). 
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many noble, learned, and powerful men to the monastic 
life . 11 It is to be noted that among the great houses of 
Roman nobility the Anician family distinguished itself 
in a conspicuous manner. A grand-daughter of Proba, 
of the gens Anicia, devoted her life to Christ in Africa 
and is celebrated by St. Augustine . 12 From Africa we 
cross the Mediterranean Sea to Spain, but particularly to 
France, that fertile soil of monasticism. 

The historical genesis of monasticism has now been 
briefly outlined. We have seen that in its beginnings it 
was of human origin, and we naturally ask ourselves if 
it had also a divine sanction , or whether it was completely 
a human invention. To answer this question properly 
we must make a distinction. Christ invited His Apostles 
to His fellowship. He tendered this call to the wealthy 
youth and urged that he sell whatsoever he had and fol- 
low Him. The precepts contained in the Decalogue and 
in the Sermon on the Mount were addressed to all alike ; 
but it was not so with the counsels leading to a more 
perfect life. " Qui potest capere, capiat !' Yet, it must 
be evident that, as Christ gave these counsels, He in- 
tended them not for mere contemplation, but for prac- 
tice. He aimed at gathering a •‘little flock ” which 
would* more closely follow the footprints He left on 
earth, and unswervingly walk that narrow path which He 
himself had traveled. This close imitation of the Sa- 
viour is more surely achieved by living according to the 



ll St Jerome Ep. ad Pammach., 
•ays: " Primus in primus, arc his tr a- 
tegos monachorum quit 

enim crederet ug consulum prone- 
pos et Furiani germinis decut, inter 
purpuras senatorum, furva tunica 
Pullatus incederetf ” (Migne, 22, 
641 f.) which words indicate that 



the dress of the monks was black 
and of coarse material. 

l* Montalembert, l. c., I, 29$. 
Besides these names, others might 
be mentioned, such as Melania the 
elder and younger, Paula, Eusto- 
chium, etc., as well as St. Paulinus 
of Nola, not to speak of St Aug- 
ustine and his monk-like clergy. 
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three counsels: poverty, chastity, and obedience, which 
embody the perfection proposed by Christ. Hence, 
wherever these three are put into practice, the religious 
state exists, and that by divine right. Monasticism, how- 
ever, is not the religious state; it is but a form or part 
thereof, as a branch is part of a tree. It would not, 
therefore, be quite correct to assert that monasticism 
exists by divine right, unless it be identified with the 
religious state in general. In this latter sense we might, 
though improperly, say that its foundation is divine, — 
that it is “ the philosophy introduced by Christ.” 13 
If this is true of monasticism, which is not the con- 
crete form of the religious state, it is even more applicable 
to single monasteries or congregations, which, as history 
teaches, may appear and disappear. On the other hand, 
the law of prescription must be quoted in favor of monas- 
ticism ; despite all dislikes, derision and persecution from 
adversaries within and without the Church, it has always 
proved a solid rock amidst the storms of the sea, and a 
fertile spring of true civilization and learning, rendering 
untold services to the whole of humanity. 14 



§ 2 . THE RELIGIOUS STATE UP TO THE FOURTH L^TERAN 
COUNCIL 15 



Our Code (can. 488) distinguishes the following cate- 
gories of religious: 



The Religious 
State consists 
of 



1. Orders of Reg- 
ulars with solemn 
vows and 
a. Congregations 
with simple vows. 



a) Monastic Congregations 

b) Clerical or lay orders. 

a) Exempt — not exempt. 

b) Pontificial institutes. 

c) Diocesan institutes. 



1 either 
?> clerical 
J or lay 



1* St. John Chrys., Horn, ad 
Popul. Antioch, 17; Montalembert, 
l. c., I, a 1 8. 

14 Montalembert, /. c., I, 9. 



15 Cf. Montalembert, The Monks 
of the West, Engl, ed., 1896; Heim- 
bucher, Ordensgeschichte, 189 6, a 
vols. 
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Monasticism, as we have seen, was the common form 
of the religious state in the early Middle Ages, up to 
the time of the IVth Lateran Council (1215). That 
this year marks an epoch in religious life is evident from 
the far-reaching decrees of the Council mentioned, as 
well as from the fact that soon afterwards orders cf a 
somewhat different type made their appearance. We 
need not recall the different rules which were introduced 
by saintly men. Individualism was the keynote of the 
first centuries up to the time of Charlemagne, when the 
Rule of St. Benedict was made the monastic code, not 
by extrinsic forces merely, but chiefly by its intrinsic 
merit. Its organization is cenobitic, prescribing a life 
in common under the government of an abbot, elected by 
the brethren for lifetime. Its end is the conversio 
morum, or truly moral conduct based upon the Evan- 
gelical truths. To achieve this principal aim St. Bene- 
dict clothed it in the form of a vow or promise, which 
was supported by two more — obedience and stability. 
These three formed the contents of the formula of pro- 
fession which every son of St. Benedict had to pronounce 
after a year's novitiate. There were no special spiritual 
works demanded beyond what the Gospel taught; — no 
flagellations, no special fasts except those prescribed by 
the rule and the regulations of the Church, no new- 
fangled devotions. The liturgical prayer was to be the 
prayer of the monks, in it they should live, from it they 
should draw inspiration and example. But work, too, 
was prescribed, no kind, either intellectual or manual, 
being excluded, though the latter was the principal form, 
until a distinction between fratres barbati (conversi or 
lay brothers) and monks proper was made, towards the 
end of the Xth century. 16 These are the two main fea- 

19 Conversi or barbati occur in the “ Customs ” of Einsideln, com* 
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tures of the Benedictines : " Ora et labora,” by which 
they cultivated the soil, trained the young, and brought 
truth and culture to tribes and races not yet in touch 
with the Church or civilized society. 

The Rule of St. Benedict was the foundation of many 
other orders. Thus the founder of the Camaldolese (St. 
Romuald, 1027) and the founder of the Vallombrosians 
(St. John Gualbert, 1073) adopted the Code of the 
“ Patriarch of Western Monasticism.” 17 The most illus- 
trious branch is that founded by St. Robert at Citeaux, 
Burgundy, in 1098. The name of one great abbot of 
Clairvaux, St. Bernard, has given to the Cistercians a 
lustre which shall never fade. St. Bernard is said to 
have received 200 novices, and in the middle of the 14th 
century his order counted no less than 700 abbeys. 
Their rule was that of St. Benedict, whilst the more de- 
tailed organization is contained in the Charta charitatis . 
The chief superior is the abbot of Citeaux, who is as- 
sisted by four “ Father Abbots ” and a general chapter 
held every year. The powers of the chapter were exten- 
sive. It could even depose the abbot of Citeaux, though 
the latter was elected by the monks of Citeaux and the 
abbots of the other monasteries. Besides, the general 
chapter elected twenty-five Definitores, who were en- 
trusted with the affairs of the Order outside the time of 
the chapter-meeting. This is, if not a deviation from, 
at least a change of, the Benedictine rule, and, we be- 



posed by Abbot Gregory, an Eng- 
lishman, towards the end of the 
10th century. They were dis- 
tinguished from monks, probably by 
a different kind of profession, wear- 
ing the beard, and their chiefly out- 
ward occupation; they were not ad- 
mitted to choir service. 



it The order of Grandmont, and 
that of Fontevrault, founded by 
Robert of Arhrissels, in tioo, might 
also be mentioned, especially the 
latter, because placed under the 
jurisdiction of an abbess, whom 
monks and nuns obeyed. 
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lieve, a wholesome democratic one, which the orders of 
the following period adopted. 

Closely allied to the Benedictine rule, although with 
traits of hermitical life, somewhat similar to the Carnal- 
dolese, are the Carthusians, founded by St. Bruno (1084) 
at Chartreuse, near Grenoble. 

More clerical than monastic were the orders which 
followed the so-called Rule of St. Augustine, — a com- 
pilation from the writings of the great Bishop of Hippo. 1 * 
To this class belong all the branches of the Canons Regu- 
lar who adopted the common life and pronounced the 
three religious vows and were spread in different con- 
gregations. The Praemonstratensians or Norbertines, 
founded by St. Norbert (1120), and the Trinitarians, 
by John of Mortha and Felix of Valois (1198), may 
also be counted among the followers of the Augustinian 
rule. 



§3. FROM THE FOURTH LATERAN TO THE TRIDENTINE 
COUNCIL 



Whereas the first period bore an almost exclusively or 
at least overwhelmingly monastic 19 character, the fol- 
lowing epoch may, according to the saying “ a potiori fit 
denomination be styled clerical, or at least monastico - 
clerical . On one side we see the Benedictine and Cis- 
tercian orders flourish, or revived through the medium 
of newly formed congregations, like those of St. Justina 
of Padua (1412), of Melk in Lower Austria (1418), 



18 The Rule in its present form 
did not originate with St Augus- 
tine. It is a compilation from his 
two sermons *' On the Morals of 
the Clergy/* and a "Letter (109) 
to the Nuns of Hippo.** Particular 
statutes were added to this compila- 
tion later on; cfr. Alzog, Manual of 



Church History , Engl. Transl., 
1876. Vol. II, p. 693. 

is Even the Canons Regular fol- 
lowed a rule that was, in the 
main, taken from the Rule of St. 
Benedict; such was that of Chrode- 
gang of Metz; cfr. Hefele, Cone.- 
Gtsch., IV, 17 ff. 
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and of Bursfeld (1440); on the other hand the phe- 
nomenal rise and development of the Mendicants, who 
devoted themselves chiefly to the sacred ministry, marks 
a new epoch full of life and energy. 

St. Francis, the humble poor man ( poverello ) of Assisi 
in Umbria, founded his “ confederation,” as he called it, 
in 1209. On Nov. 29th, 1223, his rule was approved 
by Honorius III, whose predecessor, Innocent III, had 
enacted at the Lateran Council that, to prevent too great 
a confusion of religious, no one should found a new 
order, but all who felt called to the religious state should 
enter one of the established institutes, 20 and those who 
wished to found a new religious house should accept a 
rule and institute already approved. Though this canon 
was enacted after Francis had laid the foundations of 
his marvelous society, the great Pope and canonist 
seemed to be slow, especially on account of the extreme 
poverty proposed by the Saint, in giving his permission. 
At length an oral leave was granted through the inter- 
vention of the Cardinal of St. Prisca, Colonna. Hono- 
rius III gave his formal approval to the rule after the 
order counted thousands of members. 

The Code of St. Francis is simple. It comprises 
twelve brief chapters. The first treats of the three vows, 
of which the strictest is that of poverty. It also con- 
tains a clause of “ obedience and reverence to the Pope.” 
Noticeable and new is the insertion of a special addition 
to the twelfth chapter, which enjoins the minister gen- 
eral to ask the pope for a cardinal protector and super- 
intendent, in order that the brethren may always be 
subject to the Holy Roman Church and remain un- 
swerving in the Catholic faith. The organization has 
some similarity with that of the Cistercians, in as far, 

20 Cfr. c. 9, X, III, 36. 
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namely, as the minister general is elected by the general 
chapter, which may also, upon unanimous vote, depose 
him. Under the minister general are the provincials, 
and under these the custodes (cap. 8). Chapters 9 and 
12 treat of preaching, which the brethren are to omit if 
the Ordinary forbids them. Preaching among the Sara- 
cens and infidels may, by special grace, be undertaken 
with the permission of the provincial. As to the vow of 
poverty (cap. 6) the Saint commands his brethren “ to 
possess nothing for themselves, neither house, nor 
estates, nor anything,” but to live entirely on alms. This 
latter point is specifically Franciscan and, like many 
other human institutions, has caused some disturbance 
because of divergent interpretations. 21 But not on that 
account may any slur be cast upon the holy Founder’s 
intention, nor should the subsequent splits among the 
Friars Minor form a reason or pretext for casting asper- 
sions on the institute as such, which has wrought mira- 
cles of spiritual reformation among the faithful and 
produced a great number of Saints. 

The division of the Franciscan Order, which practi- 
cally began towards the end of the 14th century, was 
completed and sanctioned by Leo X, “ Ite et vos,” May 
28, 1517. Henceforth two great branches were recog- 
nized: that of the Observants with the brown habit, and 
that of the Conventuals with the black habit, who were 
entitled to possess movable and immovable property, 
whilst the Observants claimed no right to own property 
nor any special indults. 

A third, very popular and deserving branch of the 
great Franciscan Order is that of the Capuchins, founded 
by Matteo di Bassi and approved by Clement VII, May 

*1 Cf. Nicholas III, " Exiit qui verb, signif.; Gem., " Exwit” c. i, 
seminut,'' in c. 3, 6*, V, 12, de Gem. V, II. 
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18, 1528. After severe trials, lasting for many years 
and threatening its very existence, this order was for- 
mally recognized by Paul V, in 1619, as autonomous with 
its proper Minister Generalis. Since they proceeded 
from the Observants, the Capuchins cling to the original 
rule of St. Francis and observe absolute poverty. Simi- 
lar to their rule is the one composed by St. Francis of 
Paula for his order, called " Minimi ” approved a.d. 
1474 . 

In 1217, Innocent III approved an order which has 
gained universal admiration for its scientific pursuits and 
high achievements, especially in speculative theology. It 
is the Order founded by St. Dominic, known as that of 
the Friars Preachers or Dominicans. The Pope enjoined 
the holy Founder to assume, according to the decree of 
the Lateran Council, a rule already approved. He 
adopted that of St. Augustine, as it was then called. 
The organization proper of the new Order was estab- 
lished at a chapter held at Bologna in 1220. The con- 
stitutions adopted there enacted that the general chapter, 
to be held every three years (now held every twelfth 
year) should enjoy legislative powers and elect the Ma - 
gister Generalis , 22 who himself chooses his associates 
( socii ) in the government of the Order. The provincials 
are elected by the provincial chapter for four years and 
are assisted by definitores chosen by the same chapter. 
A prior is set over every house for the period of four 
years and is assisted by a subprior. Special attention 
was given to studies, which should last at least eight 
years, two of which are devoted to propaedeutics. 

A characteristic of the Order of the Friars Preachers 
is poverty. Together with the Franciscans they are 
called mendicants. At first they depended entirely on 

2 % Now elected for twelve years. 
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alms, but later papal constitutions (like that of Martin V, 
1425) allowed the Dominicans to hold landed property 
and have a secure income. Another feature peculiar 
to this order is the office of preaching, for which they 
were chiefly founded (against the Albigenses), and 
which they performed with great zeal and success espe- 
cially at the time of the Reformation. Most remarkable 
is the great number of accomplished scholars whom they 
produced and who held the Catholic world spellbound 
for centuries. The names of Albertus Magnus, Thomas 
Aquinas, and Cajetan suffice to show their merit and 
greatness. 

The rule of St. Augustine was followed also by the 
Mercedarians, “ the royal, military, and religious order 
of the Blessed Virgin for the ransom of slaves,” founded 
in 1 223 by Peter Nolascus; by the Servites, or “Ser- 
vants of Mary,” established by seven Florentine nobles 
in 1233; and by the “ A lexian Brothers ” founded in the 
14th century and allowed to make solemn profession by 
Pius II (1459). These latter are a lay order engaged in 
charitable work, and since 1870 the members take only 
simple vows. The so-called Hieronymites and Bethle - 
hemites likewise followed the so-called rule of St. 
Augustine. 

During that same period the Benedictine Order ex- 
perienced not only a reformatory impetus, but also an 
increase of branches: St. Sylvester, of the Gozzolini 
family, in 1231 founded at Fano near Fabriano a monas- 
tery which became the mother-house of the Benedictines 
of the same name. Their constitutions, based on the 
rule of St. Benedict, were finally approved by Alexander 
VIII (1681). They now devote themselves to mission 
work in various countries, including the U. S. (Diocese 
of Wichita, Kansas). Another Italian foundation was 
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that of Celestine V, who as Peter Murone established a 
congregation based on the Benedictine rule and known 
as Celestinians. This order at one time counted about 
150 monasteries, but is now nearly extinct. The last 
Benedictine congregation founded in that period is that 
of Bl . Bernard Tolomeo, who called it the order of the 
Blessed Virgin Mary of Mount Olivet, wherefore its 
members are named Olivetans. They still have some 
monasteries. 

A rule with Oriental traits, but modified by Eugene 
IV in 1431, is that of the Carmelites, written by Patriarch 
Albert of Jerusalem in 1208 and then transplanted to 
the West. Particularly in Spain this order gained a 
solid footing and received a fresh impetus through the 
reformatory zeal of the great St. Teresa and St. John 
of the Cross, in the middle of the sixteenth century. 



§4. FROM THE TRIDENTINE COUNCIL TO OUR TIME 

This period might be called congregational because, 
although a few orders were started, yet the signature of 
the whole epoch is that of religious congregations with- 
out solemn vows, or of merely pious societies without 
vows proper. 

First and deserving of particular mention is the Society 
of Jesus, 2 * founded by St. Ignatius Loyola in 1534 in 
the crypt of St. Denis of Montmartre at Paris and ap- 
proved as an order by Paul III (" Regimini militantis 
ecclesiae,” Sept. 27, 1540) fifteen years before the holy 
founder’s death. The code of this order is remarkable 
for its detailed and elaborate regulations. It is contained 



23 Nothing can be said against 
that title (cfr. Cath. Encycl., XIV’, 
81 ); however, if a member of S. J. 
(Cuvilhier, Meditation es Brevis - 

simae) contrasts the humility of St. 



Ignatius with that of the founders 
of other orders in favor of the 
former, as if these latter had given 
their own names to their founds* 
tions, it sounds somewhat puerile. 
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in the " Institution Societatis Jesu ,” 24 often printed, 
and therefore no secret. For our purpose the most im- 
portant part of the Institute is the “ Constitutions,” 
from which we learn the internal and external organiza- 
tion of that illustrious corporation. The head of the 
Society is called praepositus generalis, or simply General 
of the Jesuits, although the chief authority is vested in 
the “ General Congregation,” which is similar to the Gen- 
eral Chapter of other centralized orders. To that Gen- 
eral Congregation belongs the supreme legislative power, 
whilst the fullness of administrative power and spiritual 
authority is vested in the General. He appoints the 
provincials (at present twenty-seven, four in the U. S.), 
and the local superiors: rectors of colleges, provosts of 
professed houses, and masters of novices. The General 
is aided by five assistants, who, however, enjoy only a 
consultive vote, and by an “ admonitor.” This organ- 
ization is to some extent democratic, inasfar, namely, as 
the General Congregation is the legislative organ. We 
fail to see where the aristocratic element 25 enters. It 
is rather a constitutional monarchy, because the General 
of the Society has unlimited power within the Constitu- 
tions. 

The members are: (1) novices, whose “probation” 
lasts two years; (2) formed scholastics, aspirants to the 
priesthood with simple but perpetual vows; (3) formed 
coadjutors, lay brothers or priests with simple but per- 
petual vows; (4) professed members, who besides the 
three usual solemn vows of religion, make a fourth to 
obey the Pope in the matter of missions and to go wher- 
ever they are sent. They also make certain additional, 
but non-essential, simple vows in the matter of poverty 

24 Cfr. Cath. EncycL, l. c., which 25 Cfr. Heitnbucher, /. c., II, 55 . 
we chiefly follow concerning this 
Society. 
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and external honors, also regarding ecclesiastical digni- 
ties, if we mistake not. 

The object 26 of the order is not limited to practising 
any one class of good works, but to study, in the manner 
of the Spiritual Exercises, what Christ would do if He 
were living in our day, and to carry out that ideal. 27 
Hence elevation and largeness of aim. Hence also the 
motto of the Society: “Ad Maiorem Dei Gloriam” 
Obedience is the characteristic of the order, — to be 
ready for any call and to preserve unity in every va- 
riety of work. Hence, by easy consequence, 28 the omis- 
sion of office in choir, of a specially distinctive habit, of 
unusual penances. The ministry of the Society consists 
in preaching, the administration of the Sacraments, and 
teaching. 

History has shown that the members of the Society 
have carried out their noble purpose for the welfare of 
the Church at large ; their literary and missionary work 
lives after them, and one of the greatest titles of honor 
peculiar to the Society is perhaps that of being the most 
calumniated order in the Catholic Church. 

Of a charitable character, purposing to help orphans 
and the poor, is the order founded by St. Hieronymus 
Aemilianus, approved by Paul III in 1540, and declared 
a religious order by Pius V in 1608. It is called the 
order of Somasco, because this place (near Bergamo in 
Italy) was its first settlement. The rule is that of St. 
Augustine. 

The same rule was adopted by the order of St. John 



26 Cath. Encycl., XIV, 84 f. 

27 This is not specifically Jesuitic, 
except in as far as the method is 
M according to the Spiritual Exercises 
of St. Ignatius,** provided, of course. 



these are the exclusive literary 
product of the holy founder. 

28 However, it is known that St. 
Ignatius omitted choir service from 
his Code only after long delibera- 
tions. 
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of God (" Brothers Hospitallers”), founded in 1540 at 
Granada in Spain and raised to the dignity of an order 
in 1570 by Pius V. It has a lay character, because only 
a few of its members, generally one in each house or 
hospital, are priests. These Brothers enjoy the privi- 
leges of mendicants, granted by Urban VIII in 1624. 
Their chief task is nursing* the sick. 

Very similar is the order founded by St. Camillus of 
Lellis in 1504, and approved as an order with the privi- 
leges of mendicants by Gregory XIV, in 1591. The 
members are named “ Fathers of a Good Death” 

For the sacred ministry and the embellishment of the 
church service St. Cajetan and Caraffa, later pope Paul 
IV, founded the Theatines , in 1524. 

The Barnabites were established by Antonius Maria 
Zaccaria in 1530 at Milan. 

For school purposes chiefly was instituted the “ Order 
of the Pious Schools,” or Scolopii, by St. Joseph of 
Calasanza at Rome, in 1597. 

Now we come to the congregations of men. Hither 
belong the Christian Brothers, founded in 1679 by St. 
John Baptist de la Salle, and approved by Benedict XIII, 
in 1724. They are a lay institute engaged mainly in the 
primary and middle-class education of youth. Their 
number is as great as the merits they have gained in the 
field of pedagogy in almost every country of the globe. 
Two priestly congregations of a clerical character, which 
are spread over the whole Church are those of the Pas - 
sionists, founded by St. Paul of the Cross, in 1725, for 
mission work and the constant remembrance of the Pas- 
sion of our Lord, and that of the Redemptorists, founded 
in 1735 by St. Alphonsus of Liguori, especially for the 
exercise of the sacred ministry among the poor and for- 
saken, which scope it carries out with astonishing success. 
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The congregation of St. Sulpice, founded in 1642 by 
Jean Jacques Olier, and that of the Eudists, founded in 
1643 by P- Eudes, are devoted to the training of the 
clergy. 

Among the many pious societies whose members take 
no special vows, are to be mentioned the Oratorians, es- 
tablished by the " Apostle of Rome,” St. Philip Neri, in 
I 575; the Lazarists, founded by St. Vincent de Paul, 
in 1624, and approved by Urban VIII, in 1632; the 
Oblates of the Immaculate Conception, established in 
1816 by Bishop Mazenod; the Marists, or Fathers of the 
Society of Mary, founded in 1816 by Abbe Colin; the 
Fathers of the Precious Blood, founded by Bl. Gaspar 
del Bufalo, in 1823 ; the Pallottini, founded by the Ven. 
Vincent Pallotti, in 1835; the Fathers of the Holy 
Ghost, founded in 1848; the Salesians of Don Bosco, 
founded in 1855 ; the White Fathers, founded by Cardi- 
nal Lavigerie, in 1868 ; the Society of the Divine Word 
(Steyl), founded by Arnold Janssen, in 1875 ; the Society 
of the Divine Saviour, founded by J. B. Jordan, in 1881 ; 
the Fathers of the Holy Cross, founded in 1841 at Notre 
Dame, Ind. ; the Paulists, founded in 1859 as an offshoot 
of the Redemptorists ; the brethren of St. Viator; the 
priests of the Most Bl. Sacrament, founded by Julien 
Eymard, in 1856, and others, among them many Ter- 
tiaries from older orders. The Assumptionists, founded 
in 1520, with the rule of St. Augustine, conduct schools 
and missions in various countries, especially in France, 
where they flourished before the iniquitous laws of 1905. 

§ 5. FEMALE ORDERS AND CONGREGATIONS 

The rules for nuns, or sacred virgins, as they were 
called, were sometimes nothing else but practical instruc- 
tions given by renowned bishops. Thus St. Ambrose 



Digitized by Google 




INTRODUCTION 19 

composed his “Exhortation to the Virgins 9 * (about 
397). That the rite of veiling those who vowed virginity 
dates to remote antiquity, perhaps to the beginning of the 
fourth century, is unquestionable. The existence of 
sacred virgins is testified to by Tertullian. 29 Monasteries 
of nuns were early and numerous in Egypt, Cappadocia, 
and Palestine. Later the monachae were also introduced 
into the West. Rules were then written especially for 
nuns. Thus St. Caesarius of Arles (542) wrote a rule 
for virgins and monks, 80 St. Leander of Seville (603) 
one for his sister Florentia. 81 But the Rule of St. Bene- 
dict, under which St. Scholastica lived, soon governed 
most convents of nuns. In 742 a German national 
council enacted that “ monks and nuns should introduce 
and observe the Rule of St. Benedict.” 82 Besides the 
Benedictines there were also Cononesses, as we learn 
from a council of Mayence in 81 3. 88 However, it is safe 
to say that to the beginning of the thirteenth century the 
majority of nuns followed St. Benedict’s rule, either 
as “ black ” Benedictines, or as Camaldolese or Vallom- 
brosian Sisters. This condition prevailed up to our time. 
The branch of the Olivetans was instrumental in the 
foundation of the noble society of the Oblates of Tor de 
Spec chi, whose holy foundress was St. Frances of Rome 
( + 1440). A congregation founded by the Ven. Mech- 
tildis in 1654, and approved by Innocent XI in 1676, was 
devoted to the perpetual adoration of the Bl. Sacrament. 

In our country the Benedictine nuns, established within 
the last 70 years, have grown in number and do meri- 
torious work in parish schools and academies. But their 

*9 Cfr. Wilpert, Die gottgewesik- si Ibid., 72, 873 f. 
ten Jungfrauen, 1892. 32 Mansi, Coll. Cone., XII, 366. 

SOMigne, P. L., 67, 1099 ff.; 1107 88 Ibid., XIV, 64 (can. 73). 

ff. 
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vows are, now at least, simple, though perpetual, and be- 
cause of the nature of their work papal enclosure is not 
imposed on them. Outside of special Apostolic indults 
they are not under the jurisdiction of Benedictine abbots, 
but under that of the Ordinaries of the dioceses. Neither 
do they elect an abbess, but a mother superior. 84 

The great Mendicant Orders of St. Francis and St. 
Dominic also had sisterhoods following their respective 
rules. St. Clare was vested by the seraphic Saint him- 
self with the tunic of the order, March 18, 1212. This 
was the beginning of the second order of the “ Pover- 
ello ” of Assisi, but the code proper of the Clarisses was 
that which combined the second (1247) and third rule 
(1253) and remained the fundamental constitution for all 
Franciscan nuns who take solemn vows and are subject 
to the Friars Minor. Besides these St. Francis estab- 
lished a rule for persons remaining in the world, who 
were called Tertiaries. Towards the close of the thir- 
teenth century some of these Tertiaries commenced to 
live in common and were therefore called Tertiaries 
Regular . These were united with the first order of the 
Friars Minor by Leo X, in 1512, and are therefore an 
order of moniales with solemn vows. The same Pope 
allowed Tertiaries to exist with simple vows and in com- 
munity. These follow the rule of St. Francis, as ap- 
proved by Nicholas IV. Lastly there was a class of 
Tertiaries who did not live in common but with the per- 
mission of the bishop took one or three vows and wore 
the religious habit. 

Pius V, by his Constitution " Circa pastoralis /’ of May 

84 The Catalogue 0 . S. B. of 1910, Most of those not exempt (sax 4) 
p. 710 f., gives the total number of live in the U. S. Most probably the 
*' Black *' Benedictine Sisters as number has, since 1910, increased to 
8360, of whom only 41 1 are exempt. 3000. 
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29, 1566, compelled all nuns with solemn vows to live 
in enclosure, and furthermore decided that all Tertiaries, 
or “ those who are called of the penance ” — thereby 
striking a blow chiefly at the aforesaid Tertiaries of St. 
Francis — should make solemn vows and be obliged to 
observe the enclosure. 85 But conditions were stronger 
than the Pope. Despite all the penalties threatened, new 
congregations sprang up. For a long time the S. C. EE. 
et RR. was wont to approve the rules of such congrega- 
tions with the clause : “ without however approving the 
institute itself/’ 88 This custom was tenaciously followed 
up to the beginning of the 19th century, when so many 
deserving communities sprang up that Rome could no 
longer withhold formal approbation. 

But to return to the Franciscan Sisters. It is aston- 
ishing to see how many branches sprang from that pro- 
ductive tree. One of them was that of the sisters of St. 
Elizabeth, which existed in great numbers in the 16th 
century. They wear sometimes a brown, sometimes a 
grey habit ( soeurs grises). It is impossible to name 
them all, but we must mention at least the institute of 
Sisters founded by P. Theodosius Florentini under the 
name of “ Holy Cross ” or " Mercy-Sisters of the Holy 
Cross /' whose seat is at Ingenbohl, 87 and the “ School 
Sisters of the Holy Cross/’ at Menzingen, both in Swit- 
zerland. 

Similar to the orders mentioned, that of St. Dominic 
also had a second and third order for women. The 
former was probably, founded in 1217 in Rome, whilst 
the latter was established by Munio di Zamora and ap- 

85 Cfr. Pius V, " Lubrieum vita # 
genus/’ Nov. 17, 1568, which com- 
pelled male congregations to take 
solemn vows. 
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87 These Sisters enjoy some ex- 
emptions, for instance, in the choice 
of their confessors, etc. 
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proved by Innocent VII (1405) and Eugene IV (1439). 
Prominent among the Tertiaries of St. Dominic are the 
" Mantellatae ” or Poor School Sisters of the Third Or- 
der of St. Dominic. 

The rule of St. Augustine was followed by the order 
of nuns established by St. Birgitta of Sweden in 1344, 
the constitutions of which were approved by Urban V 
( x 379 )* The Ursulincs were founded by St. Angela 
Merici in 1535, and appear as an order with solemn vows 
under the rule of St. Augustine in 1612. The same rule 
is the foundation of the order founded by St. Francis 
de Sales and St. Francis de Chantal, in 1610, and known 
as Visitation Nuns. In our country they are the only 
nuns with solemn vows. 

The congregation founded in 1635 by St. Vincent de 
Paul as Filles de la Charite, or Sisters of Charity, spread 
widely over the world and gained universal approbation 
by their works of charity. Of a very charitable charac- 
ter is also the order of the Sisters of the Good Shepherd, 
an offspring of an older sisterhood, the Bon Secours, 
founded in 1644. 

Chiefly for educational purposes were intended the in- 
stitute of the ” S or ores Anglicae” or English Ladies, 
who had a peculiar fate, as may be seen from Benedict 
XIV’s Constitution “ Quatnvis iusto,” of April 30, 1749. 
Related to them are the Loreto Sisters (1822) and the 
" Congregation of Irish Sisters of Charity ” (1836). To 
these may be added the Notre Dame Sisters , the Sisters 
of St. Joseph (1805), the Sisters of the Precious Blood, 
etc., etc. 

Last, but by no means least, may be mentioned the 
“ Ladies of the Sacred Heart of Jesus,” founded by Bl. 
Magdalen Sophie Barat, in 1800, and approved by Leo 
XII, 1826. These “ Ladies with the hearts of dragoons 99 
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have flourished in the U. S. in consequence of the zeal 
of Madame Duchesne. 

If we omitted to mention the military orders,** it was 
for the obvious reason that they are no longer of im- 
portance. 

After this brief summary notice may be taken of the 
differences between the various organizations. Up to 
the foundation of the Society of Jesus the religious state 
was considered to be founded on solemn vows or profes- 
sion, and until the middle of the last century there was 
generally but one profession in the religious orders (ex- 
cept the Jesuits), and this a solemn one . 39 The religious 
state even now requires the three vows embodied in the 
formula of profession which binds the members to their 
community. Hence congregations in which only one vow, 
for instance, that of obedience, is taken, are not religious 
congregations, nor do they partake of the religious state . 40 
On the other hand it is now immaterial whether they are 
congregations in which solemn or simple vows are made, 
either pontifical or diocesan institutes, as long as pro- 
fession of the three essential vows is made in a com- 
munity approved by ecclesiastical authority, either su- 
preme or inferior (bishop). But it is not without reason 
that orders, i. e., religious organizations with solemn vows, 
are of higher rank and more esteemed by the Church. 
For they are of a more stable nature and have a long- 
standing tradition in their favor. This we say, not to 
disparage the congregations, but as canonical truth. The 
very fact that the Church has granted to the regular 



88 The Order of St. John, or Mal- 
tese Knights, was founded in 1048, 
that of the Knights Templars in 
xti9, that of the Teutonic Knights 
in 1190; others were established in 
different countries; cf. Funk, Man- 



ual of Church History, Engl. Trans., 
*9*3* I* 375 

so " Neminem latet /' March 19^ 
1857; “ Perpensis,” May 3, 190a. 

40 Can. 673, § 1. 
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orders exemption, which she has withheld from the con- 
gregations (except by special indult), shows her inten- 
tion. A special indult was given to several important 
congregations, v. g., the Redemptorists and the Passion- 
ists. 41 

§ 6. EXEMPTION 

The Code tells us that “ regulars are exempt from the 
jurisdiction of the Ordinary of the diocese,” and that by 
the name of regulars must be understood religious of an 
order or religious organization in which solemn vows are 
taken. 42 In these words is contained the institute of 
exemption, which has a history of more than twelve cen- 
turies and an eventful development in a secular as well 
as in an ecclesiastical respect, which finally led to the 
legal recognition of singly granted privileges as a juri- 
dical entity. A brief historical review 48 may not be 
amiss and seems necessary to understand exemption. 

i. Up to the beginning of the seventh century the gen- 
eral law of the Church may be said to be embodied in the 
words of the Council of Chalcedon: “No one is al- 
lowed to build or erect a monastery or oratory without 
the consent of the bishop of the city ; all the monks living 
in that city or country should be subject to the bish- 
ops.” 44 Whether this injunction was always carried out, 
we do not know ; but it is certain that Gregory the Great 
(590-604) insisted upon the right of the diocesan bishop 
over monasteries and monks. For he emphatically states 
that the bishop is the competent judge in all causes of 

41 Alto to the Missionary Fathers Archiv. fur Kath. Kirchenrecht 

of the Sacred Heart; cfr. Ver* (Hueffner), 1906-1907; Schreiber, 
meersh in the Catk. Encycl., XII, Kurie und Kloster im XII. Jahrk 
758. 1910 (in Stutz, KirchenrechtL 

42 Cfr. can. 615; can. 488, 2, 7. Abhandl., 65-68. 

48 Cfr. Fabre, Etude sur le Liber 44 Can. 4, cf. c. 10, C. 18, q. a. 
Censuum de VEglise Rotnaine, 1892; 
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monks and nuns, and that he has to watch over their con- 
duct, punish and correct abuses, because he will have to 
give an account to God for that part of his flock as well 
as for the others. 45 

On the other hand he defends the rights of the mon- 
asteries and their superiors in a letter to Maximianus of 
Ravenna, 45 where he says that the brethren have the right 
to elect an abbot from among themselves, except in case 
no one worthy of that office can be found in the monas- 
tery ; that the bishop has no right to meddle in the tem- 
poral administration, revenues, property, documents, of 
the monastery, and should not charge the monastery with 
taxes nor invade it by any fraudulent action. The privi- 
lege of exemption we cannot find in Gregory’s letters, 
though some think it is there. 47 Gregory’s rules on the 
monastic life do not differ essentially from those laid 
down in St. Benedict’s Code. 48 

2. But we are approaching a period, and it is only 
twenty-four years remote from the death of Gregory, 
which foreshadows the beginning of real exemption. 
Bobbio, a monastery founded by St. Columbanus on the 
Trebbia, was apparently troubled and molested by the 
Bishop Probus. Abbot Bertulfus, the second successor 
of the holy founder, seeking protection against the vex- 
atious bishop, betook himself to Rome, where Honorius I, 
on June n, 628, granted him a charter of freedom in 
these plain terms, “No bishop shall rule, by whatever 
right, in the aforesaid monastery.” 49 This sounds like 
real exemption and may justly be called the first privilege 



45 Gregory I f Registrant Epp. 
(Ewald-Hartmann), 1891, IX, 203; 
V, 4; VIII, 8; IX, 1 14; X, 3. 9; 
XII, 6; XIV, 16. 

4* Ibid., VIII, 1 7; cfr. V, 49; 
III, 3; VII, 10. 



47 Arch . f . K.-R., 1906, p. 314; 
but Reg. IX, 16 is not to the point 

48 Reg., c. 64. 

40 Cfr. Vita Bertulfi, n. 6 (Migne, 
87, 1063); Jaffl, Regesta Pontiff ., 
ed. a , n. 2017. 
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of its kind. The number of such privileges from the be- 
ginning of the seventh to the middle of the ninth century 
is small, though some English and Frankish monasteries 
were given extensive exemptions. Weremouth and 
Melmesburg 50 received such from Sergius I (687-701) 
and Fulda 51 from Zachary I (741-752). The latter 
exempts the foundation of Sturmi from every foreign 
jurisdiction and subjects it to that of the Apostolic See. 

3. The ninth century, and especially the pontificate of 
Nicholas I (858-867), witnessed an increase in the num- 
ber of privileges granting exemption to monasteries. 
Forty-nine such privileges were given from 855 to 900 
to different Frankish monasteries. As has justly been 
pointed out, there were good reasons for seeking and 
granting such papal exemptions. 52 For during that pe- 
riod of internal strife and feudal struggles the secular 
powers could offer but scanty security and protection, and 
the advocati or protectors whom Charlemagne set over 
the monasteries as lay-lawyers and guardians, often be- 
trayed their proteges and ransacked the monastic prop- 
erty. Furthermore, there was a feature peculiar perhaps 
to Frankish, or let us say, Germanic soil, viz. : the idea of 
absolute landownership, which claimed full and inde- 
pendent control over a church or altar built on the ground 
of the owner. Hence more than one monastery was in 
the hands of the king or of a bishop or vassal upon whose 
land the monastic church with the monastery had been 
built. Although this right claimed by the owner was 
directed chiefly to the temporal administration, yet it 
gradually led to interference in spiritual rights, especially 
the election of superiors, and thus jeopardized the free 

bo Jaff6, /. c., nn. 2106. 2140. ine; it is contained in Migne, 89, 

61 This privilege, formerly doubted, 954- 
is now generally admitted as genu- 52 Arch. f. K.-R., 1906, p. 635. 
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election of abbots. 68 We said this feature was perhaps 
peculiar to Germanic soil. The Celtic race of Ireland 
shows a similar development, — namely, a dual system of 
tribal claims. For we find, says Bury, 64 “ that in some 
cases the proprietor did not make over all his rights to 
the ecclesiastical community which was founded on his 
estate, but retained, and transmitted to his descendants 
a certain control over it, side by side with the control 
which the abbot exercised.” Besides, there were monas- 
teries in which a direct family right of inheritance to the 
abbey was established, so that the abbot could be chosen 
only from the founder’s kin. Such a system was ill-fated 
and especially ill adapted to Benedictine government. 
Lastly, more than one bishop, either princely landlord or 
mere Ordinary of a diocese, who, being protected by the 
brachium saeculare, wielded almost absolute power, did 
not scruple to attack the property and quiet life of the 
monks, 66 who were esteemed by nobles and peasants alike. 
The history of Cluny bears out this statement. 

4. Having mentioned these historical facts, we are 
ready to grasp the tendency of monastic bodies seeking 
the protection of St. Peter (i. e., the Apostolic See), 66 — 
a formula occurring in papal privileges ever since the 
beginning of the tenth century. The regesta sometimes 
exhibit entries like this : “ monasterium tuendum suscipit, 
bona et privilegia confirmat, iura defendit ” In most of 
these briefs a penal sanction is added against the violators 
of the papal injunction. Furthermore a census or trib- 
ute, five or two soldi , 67 or a bysantinum, or some other 



58 Locning, Geschichte des 
dents chen Ktrchenrechts, 1878, II, 
374 I. 

54 Life of St. Patrick, 1905, p. 

174 I. 

55 Ancient monastic lectionaries 



contain Mass-formularies such as: 
“ Contra episcopoe male agent es," 
or simply: “ Contra malos eptsco- 
pos.” 

bo Jaff£, /. c., n. 3466 and passim. 
57 The value of a sqlidns , if of 



Digitized by Google 




28 



RELIGIOUS 



kind of money, was sometimes (not regularly) imposed 
on the monasteries which were placed under papal protec- 
tion. The ratification of the monastic property was given 
both in general terms and by an enumeration of single 
possessibns. Sometimes the briefs contain a description 
of the site and the name of the original donor. 

As to the privileges granted by these papal constitu- 
tions, there is no uniform and constant tenor or formula, 
at least up to the time of Alexander III ( 1 1 59-81 ) . But 
it is safe to say that most of the privileges contained the 
right of freely electing the abbot, which was of paramount 
importance at a time when investiture became dangerous. 
Occasionally exemption from the coercive power of the 
bishop was explicitly stated in terms like these: “ ut 
nullus in ipsum monasterium audeat et praesumat senten- 
tiam excommunicationis inferred or, “a nullo possint 
interdici vel excommunicari nisi a Romano Pontifice 68 
Such a formula as this : “ ut monasterium in nullo alicui 
nisi tantum apostolicae ecclesiae respondere teneatur et 
ab omni alia jurisdictione et subjectione liberum sit et 
exemptum ” must be taken to mean full exemption. In 
some privileges, e . g., one granted by Pope Marinus (942- 
946), we also read of exemption from the duty of attend- 
ing the diocesan synod. 59 

5. Fully to understand the sometimes heated contro- 
versies between bishops and abbeys we must consider two 
more features which bear more or less directly on the 
question of exemption : tithes and pontificals. Ever since 
the sixth century tithes were enforced and formed part 



gold, would have been about $5.30, 
but othera (Hodgkin, Italy and Her 
Invaders, I, 778) give it only as 
$3.00 or twelve shillings; cfr. also 
Du Cange, Glossorium, s. v. " Soli- 
dus **; the bysantinum introduced by 



Justinian, is nothing else but a gold 
solidus. 

68jaff£, /. c., nn. 3800, 4420; 
Migne, 137. 3341 M3. *3*7. 

oojaflte, /. c„ nn. 36*4, 30*5; 
Gattula, Hist. Cass., I, 94. 
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of the episcopal or ecclesiastical revenues which the faith- 
ful were obliged to pay to the church. 60 It is a very inter- 
esting canonical question whether they were paid to the 
church or to the altar. This was an issue at the time 
of Abbo of Fleury (+ 1004), as we learn from his 
writings. If these " dimes” were given to the churches, 
the monks, as proprietors of the same, could legally claim 
them, and were sometimes even authorized to do so in the 
papal briefs. 61 But if the donor's intention could be 
proved to be directed exclusively to the altar, the tithes 
were supposed to belong to the bishop, as its consecrator. 
This latter view was defended by Arnulf, bishop of 
Orleans, and some of his followers, but justly rejected 
by Abbo of Fleury, who calls the claim of the bishops 
a “ modem heresy ” and an “ egregious pretext ” for giv- 
ing the offerings of the church to the horses and dogs of 
lay people, instead of to the monks. He also remarks, 
most reasonably, that a church without an altar is no 
church, but a common house. 62 Abbo gained his point 
with the Capets, and also with Pope Gregory V, a zealous 
promoter of Clunian reform. As noted above, the right 
to the tithes was often expressly defined in the bull of 
exemption. 

The other bone of contention was the pontificals . 
The reader should remember that the abbots were at 
first, in fact for centuries, not endowed with the priestly 
character, and hence to speak of pontificals for the first 
three centuries, up to the beginning of the ninth, would 
be an anachronism. However, Pope Eugene I, in a 
synod held at Rome in 826, ordered that the abbots 

•0 The synod of Macon, 585, can. 61 For Cluny, cfr. Migne, 151, 
5, ordered their payment under 291, 485 f. 

threat of censures, and later synods 82 Ep, ad G., in Migne, 139, 

and royal capitularies enforced 440 ff. 

them. 
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should be priests in order that they might be able to 
“ heal the sins of their brethren.” 63 Here jurisdiction 
in foro intemo is plainly meant. But Fleury received a 
more extensive power from Pope Benedict VII (974- 
983), vis., that of absolving men and women of the 
order. 64 About the same time we hear of papal privi- 
leges directly touching the right of pontificals. First, 
indeed, negatively rather than positively. Thus conces- 
sions were made that the diocesan bishop could perform 
pontifical functions only at the direct invitation of the 
abbot, 65 or that the abbot might invite any bishop to 
perform them, provided he was no heretic or schismatic, 
or that he might be blessed by any bishop. 66 

As to the right of pontifical dress we first read of 
dalmatics and sandals being granted by John XIII (965- 
972) to the abbot of St. Vincent of Metz. 67 The gloves 
or chiroticae were added in a privilege of Cielo d’Oro 
(Pavia) for “the honor of St. Peter” and “the most 
holy Augustine whose relics were there preserved.” The 
Abbot of Brevnow (Bohemia) in 993 received the privi- 
lege of using mitre, gloves, sandals, maniple, and belt. 68 
The same right was granted to the abbot of Reichenau, 
together with the prerogative of being consecrated more 
episcopali by the Pope. 69 

Thus pontificals began to be given to abbots in the last 
decades of the tenth century. The privilege became more 
frequent in the tenth and common in the twelfth century. 
That the bishops were not too highly pleased with this 
development we know from the chroniclers, one of whom. 



63 Can. 27, Mansi, Coll. Cone., 
XIV, 1000. 

64 Jaff£, n. 3803 ; Sackur, Die 
Cluniasenser, 1892, II, 272 f. 

66 Jaff£, n. 3907 (Fulda, A. D. 
999 ). 

66 Jaflte, n. 3826 (Cielo d’Oro, 



Pavia, A. D. 986); 3764 (S. Salva- 
tore, Pavia, A. D. 906). 

67 Jaff6, ed. 1, n. 2869, n. 2900. 

68 Jaflte, n. 3826, n. 2946 (1 ed.). 

69 Hermannus Contractus, Chro~ 
nica ad an. 1032, Migne, 143, 253. 
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Herman the Lame of Reichenau, tells us 70 that the bishop 
of Constance, Warmannus, protested to the Emperor 
Conrad II so long and vigorously that the abbot was com- 
pelled to deliver the papal bull together with the pontifical 
insignia to be burnt on Holy Thursday, 1033. Cluny 
had a fight with the bishop of Macon for many years, 
and some bishops went so far as to deny the validity of 
such papal privileges. 

6. However, all this resistance proved useless. In the 
Xllth century papal protection was granted not only to 
single monasteries, as had been the case in former cen- 
turies — Cluny being the sole “ order ” which was exempt 
as such — but also to entire congregations, for instance, 
those of Vallombrosa, 71 and Camaldoli. 72 This same cen- 
tury is perhaps the most important for the historico- 
canonical investigation into the meaning of exemption, 
which now enters the decretals. The subject is not free 
from controversy. It cannot be denied that the regulars 
sometimes stretched the papal protection further than the 
grantor had intended, wherefore the Roman Court was 
more than once asked what the papal protection included. 
Many monasteries which " delivered ” 73 themselves to 
papal protection, generally, though not always, paid a 
certain tax or tribute (census), which was regarded as 
an indication ( indicium ) that they were under papal pro- 
tection, but not that they were papal property, in the sense 
of private property. The relation between such monas- 
teries and the papal Court was similar to that between 
a private proprietor and the State (eminent domain). 
In many briefs recurs the formula: “ad indicium per - 

TO Chronica (Migne, 143, 235). 73 This was called traditio, and 

71 Migne, 200, 569, 1067; Jaff6, the monasteries thus delivered were 

I. c., nn. 4053, 8428. called monasteria tradita or com - 

72 Mittarelli, Annal: Camaldul mendota . 

II, App. 236. 



Digitized by Google 




3 * 



RELIGIOUS 



ceptae a Romana ecclesia libcrtatis (or protectionis, or 
iuris or proprietatis ) , bisancium unum quotannis Latera - 
netisi palatio persolvetis” What does that “indicium 
libertatis” mean? was asked of Alexander III. He an- 
swered the question in a well-known decretal , 74 in which 
he says that, as not all monasteries placed under the spe- 
cial jurisdiction (iuris) of Blessed Peter pay an annual 
tribute, so neither are all the monasteries which pay that 
tribute free from episcopal jurisdiction, and therefore 
the wording of every privilege must be weighed, so that 
every church which pays tribute and is under the special 
jurisdiction of Bl. Peter and pays the annual tribute as 
a token of the liberty received, may be looked upon as 
exempt; whereas, on the other hand, a church which 
simply pays the annual tribute as a token of the protec- 
tion it receives is not eo ipso to be considered free from 
the jurisdiction of the Ordinary.” In order to under- 
stand this decision we must remember that in the Xllth 
century a distinction was made at the Roman Court be- 
tween specialis tutela and simple tutelage. The former 
was connected with the clausula added in the privileges : 
u salva sedis apostolicae auctoritate/* whilst the privi- 
leges for simple tutelage had the clause: “ salva sedis 
apost . auctoritate et dioecesani episcopi canonica iustitia ” 
From this it follows that there were three kinds of reli- 
gious bodies: (a) such as had no papal tutelage or brief 
at all, and these were very few; (b) such as enjoyed the 
papal protection, but were nevertheless more or less sub- 
ject to the Ordinary’s jurisdiction, and finally (c) such 
as were under the special tutelage of the Apostolic See 
and therefore exempt from the coercive power, espe- 
cially of the diocesan bishop. The answer given by Alex- 
ander was authentic, but not novel, as some have 

74 c. 8, f, V, 33; cf. c. 14, I b; c. 10, 6*, V, 7. 
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claimed. 7 * For its obvious meaning is simply to warn 
the religious not to read more into the text of the papal 
brief than the legislator would naturally grant, and to 
give the legates a key to the interpretation of papal docu- 
ments. A similar decision is that of Boniface VIII, who, 
instead of using the term specialis, says that the document 
must treat “ principaliter” of exemption. 7 * This again 
means that the whole tenor of the papal privilege must be 
examined, not only the terms tutela, protectio, libertas, 
etc. 

7. Such is the theoretical aspect of exemption as we 
find it in the Decretals, which, however, barely touch its 
extent. The First Lateran Council (1123) laid down 
general rules governing the relation between diocesan 
bishops and regulars living in their territory. Three 
canons especially regulate that matter. Abbots and 
monks are not allowed to administer the Sacraments of 
Penance and Extreme Unction, nor to visit the sick, nor 
to say Mass publicly; the consecration of chrism, holy 
oils and altars, and the ordination of clerics belong to 
the diocesan bishop; religious priests in charge of souls 
must be appointed by the Ordinary, to whom they must 
give an account of their work and of what belongs to the 
bishop; whatever services or tributes the monasteries 
were wont to render to the Ordinary since the time of 
Gregory VII, they must render also in future ; nor does 
the prescription of thirty years hold good for abbots or 
monks. 77 In another canon (not found in all editions) 
subjection and obedience to the bishops as their teachers 
and pastors is inculcated for the monks as a paternal tra- 

75 Schreiber, /. c., I, 141 ff.; cfr. 7« C. 10, 6o t I, 7. 

Studien O. S. B. t 1911 (Vol. 3a), 77 Mansi, Coll. Cone., cc. 17 - 19 * 

p. 693 ff., where a correct interpre- Vol. XXI, 285 f. 
tation ia given. 
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dition. 78 This canon embodies the idea of St. Bernard, 
who was not inclined to favor exemption. Yet it was 
his order that some years after his death received most 
extensive privileges. Urban III granted the Cistercians 
of Clairvaux absolute freedom from the coercive power 
of the bishop, and other popes granted them the pre- 
rogatives of calling in any Catholic bishop for pontifical 
functions. 79 Similar privileges were granted to other 
monasteries. 

It was but natural that the military orders (the Knights 
of St. John, the Maltese Knights, the Knights Templars, 
etc.), should, especially during the time of the Crusades, 
be greatly favored by the popes, who granted them exten- 
sive exemptions, in which even their oblates shared. 80 

8. Exemption became more widespread and hotly con- 
tradicted when the great Mendicant Orders arose. It lay 
in their very nature that their activity should extend to 
people and clergy alike, and that they should come into 
contact with the diocesan bishops. Their labors in the 
pulpit and in the confessional required approbation either 
by the Ordinary or by the Holy See. The latter decid- 
edly favored the Orders because they were true reform- 
ers, and first granted them the old privilege of exemption 
from the coercive power of the Ordinary by deciding 
that no episcopal interdict was to touch the churches of 
the Mendicants, 81 that the excommunication of a religious 
by his superior was to be acknowledged by the bishop, 82 
and that absolution from censures imparted by religious 
superiors to their subjects was valid without any further 
interposition. 88 These privileges, and especially that 

78 Ibid., col. 300. 81 Potthast, Regesta Pont. Rom., 

79 Jaffa, nn. 9728, 9756. 1874, I, n. 6808. 

80 Archtv. fur K.-R., 1907 (87), 82 Ibid., n. 7123. 

p. 270 ft. 83 Ibid., n. 7901. 
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granted by Martin IV (“Ad fructus uberes” Dec. 13, 
1281) provoked opposition on the part of the higher and 
lower clergy. This document 84 granted to the general 
and the provincials of the Franciscans and Dominicans 
the right to examine and approve by Apostolic authority 
thrir priests for preaching and hearing confessions, with- 
out interference from any bishop or parish priest. This 
general privilege was limited by Boniface VIII and 
Qement V to the provinces and cities where the Mendi- 
cants had settled, and required them to obtain the per- 
mission of the local prelate or pastor. 85 But the validity 
of confessions was nowhere affected. 88 The same de- 
cretal enacts the freedom of burial, not only for the 
Mendicants themselves, but also for those who wished to 
be buried from or in their churches or cemeteries, pro- 
vided, however, that the quarta funeris was paid to the 
parish priest. 

9. Thus, up to the Council of Trent, the chief aim of 
exemption may be described as withdrawal of religious 
from the punitive or coercive power of the diocesan Ordi- 
nary ? 1 For the monasteries or congregations of the 
Benedictine Order another point was of paramount im- 
portance, namely, that the freedom of election, as en- 
joined by the Rule, should be guaranteed by the papal 
power, and we find this point insisted upon in nearly all 
the privileges. The exercise of pontifical functions and 
the right of tithing were also mentioned among the privi- 
leges granted by the Holy See, as well as the prerogative 
to call in any Catholic bishop to perform the pontifical 
functions of consecration and ordination. 

However, these briefs of exemption were not always 

«4 Ibid., Vol. II, n. 21821: 88 C. 2, Clem. Ill, 7, de iepul- 

" genet ali et provincialibus” turis. 

85 Cfr. c. 12, X, V, 38. 87 Schreiber, /. c. 
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of the same extent; some were wider, some narrower, 
and hence the bearing of each had to be judged from the 
wording of the text. At first, as we have noted, such 
privileges were, as a rule, granted only to single monas- 
teries. But the centralized organizations of Cluny, 
Camaldoli, Vallombrosa, and Citeaux paved the way for 
the still more centralized Orders of the Mendicants, who 
thus found the soil prepared for a fuller and more exten- 
sive exemption. But a ** cut and dried ” notion of exemp- 
tion cannot be inferred from the papal documents of that 
period, as is evident from the quarrels between the secu- 
lar clergy on the one hand and the regular clergy, espe- 
cially the Mendicants, on the other, which arose every- 
where in connection with the Constitution of Boniface 
VIII, “Super cathedram” (1300). 88 Bishops, parish 
priests and university professors tried to curtail the privi- 
lege of exemption, whilst the regulars vigorously fought 
for their rights. Both sides were guilty of excesses. 
The Council of Constance and Basle drew up a series of 
propositions aiming at a restriction of exemption, but 
without success. The same (fifteenth) century witnessed 
the rise of new monastic congregations devoted to reform 
of the religious life, and these were fully exempted by the 
popes. Thus Eugene IV granted to the brotherhood 
founded at St. Justina of Padua (1412) complete exemp- 
tion from the jurisdiction of the Ordinaries, and from all 
charitable subsidies and other like obligations. 89 Sixtus 
IV, a former General of the Franciscans, showed great 
favor to the Mendicants 90 especially the Friars Minor to 
whom, in the so-called “Mare Magnum Minorum” 

88 C. 2, Extrav. Comm., Ill, 6, de 90 Arch. f. K.-R., 1907 (87), p. 
•epulturis. 626; Pastor, G esc hie hit dor Pdpste, 

8» June 30, 1436. II, 536. 
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(Aug. 31, 1474) he renewed and ratified all the privileges 
granted them by his predecessors. 

10. The Council of Trent strove to cut off some exag- 
gerated prerogatives, without, however, touching the sub- 
stance of exemption. A distinction was, moreover, drawn 
between cases in which the regulars were subject to the 
Ordinary as such, and cases in which they were bound to 
obey him “ as delegate of the Apostolic See.” The 
former class comprises chiefly matters of ordination, hear- 
ing the confessions of seculars, the publication of cen- 
sures and the observation of feast-days, the punishment 
of regulars who were scandalously delinquent outside 
their monasteries, preaching and the promulgation of in- 
dulgences. 91 There were but few cases in which the 
regulars were subjected to the Ordinary as delegate of 
the Apostolic See. 92 It is noteworthy that the Council 
refused to decide that all regulars, 1. e., religious with 
solemn vows, — only such existed at that time, with the 
exception of part of the Society of Jesus — were ipso iure 
exempt, or to define what exemption really implied. The 
Council seems to have taken for granted that most of the 
regulars were actually exempt and left the quaestio iuris 
untouched. As a consequence, the ancient controversies 
between bishops and monasteries about exemption contin- 
ued after the Council. The Austrian bishops discouraged 
exemption, and the Bishop of Constance refused to ac- 
knowledge the written documents of Swiss monasteries 
which claimed exemption. Besides there are many small 
convents ( parvi conventus) in which the regular discipline 

»l Sesa. 23, c. a, de ref.; seas. 23, »2 Seas. 5, c. x, de ref.; seas, as, 

c. 15, de ref.; seas. 25, c. ia, de cc. 5, 9, de reg.; seas. 6, c. 3, de 
reg seas. 25, c. 14, de reg.; seas. 6, ref.; cfr. Bechofen, Compendium 
c. 3, de ref. ; seas. 5, c. a, de ref. ; Iuris Reg., p. 3 27 f. 

•ets. ax, c. 9, de ref.; Bened. XIV, 

De Syn. Dioec., IX, 15, 4 ff. 
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had declined and which, therefore, seemed to invite in- 
terference by the bishop. Urban VIII and Innocent X 
decreed that convents in which at least twelve religious 
could not be maintained were subject to episcopal visita- 
tion, correction, and jurisdiction, the bishop in such cases 
acting as delegate of the Apostolic See. 98 However, 
these papal decrees affected mostly houses existing in Italy 
and the adjoining islands ; elsewhere the houses of regu- 
lars continued to enjoy exemption, as far as the Triden- 
tine laws permitted and the bishops did not interfere. 
Leo XIII (“Romanos PonMces, ,f May 8, 1881.) allowed 
the regulars living in England and the U. S., although 
there be but two or three in a missionary residence, to 
be exempt in all matters not pertaining to the care of 
souls. 

This, then, is briefly the history of exemption, which 
has now received at last a formal acknowledgment for 
all regulars, i. e., members of religious orders who take 
solemn, vows and are, in the majority at least, of clerical 
rank. 

ii. Before concluding this chapter it may be useful 
to discuss the view of the glossators of Gratian’s Decree 
concerning exemptio a lege dioecesana and exemptio a 
lege iurisdictionis . The former was vindicated to the 
monasteries, but not the latter. Exemption a lege dioe- 
cesana, according to the glossators, comprises immunity 
from taxation, cathedraticum or the third or fourth part 
of the tithes, and freedom from being called to the dio- 
cesan synod, whereas the lex iurisdictionis comprises the 
right of ordaining the clergy and consecrating altars, 
churches, and virgins, the power of correction and of 

•8 Urban VIII, June ai, 16*5; 1654; Benedict XIV, De Syn ., Ill, 
Innocent X t " Itutaurandae,” Oct. a, x ff. 

IS, 165a; " Ut in parvit” Feb. xo, 
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suspending and judging criminal and civil cases . 94 The 
reader may judge for himself whether this distinction 
has any foundation in the privileges granted by the Apos- 
tolic See. These glossators (Huguccio, Ioannes Teu- 
tonics, etc.) must have read very few papal briefs on 
that subject. Abbo of Fleury, for instance, never denied 
that the monasteries were obliged to pay the tithes estab- 
lished by law or custom for their churches, but his mon- 
astery was exempt in many other respects, especially from 
the obligation of having its clerics ordained by the dio- 
cesan Ordinary. Besides, the main element of all exemp- 
tion privileges was freedom from the coercive power of 
the bishops. Nevertheless, the distinction explained 
above has been retained by later canonists, — a remark- 
able example of the power of imitation. 

»4 Cfr. the Gloss on c. i, C. 10, C. 18, q. a; Benedict XIV, De Syn . 
q. i; on c. 34, C. 16, q. 1; c. 6. Diocc., I, 4, 3. 
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After these preliminary notes we now continue our 
commentary. The first five canons of Part II treat of 
the definition of the religious state, of the different terms 
occurring in the Code, and of the effect the Code has 
upon the rules and constitutions of religious and prece- 
dence among them. 

DEFINITION OF THE RELIGIOUS STATE 

Can. 487 

Status religiosus seu stabilis in communi vivendi 
modus, quo fideles, praeter communia praecepta, evan- 
gelica quoque consilia servanda per vota obedientiae, 
castitatis et paupertatis suscipiunt, ab omnibus in 
honore habendus est. 

Here we have both a definition and an encomium of 
the religious state. The religious state is a permanent 
mode of living in common, by which the faithful, besides 
obeying the commandments, also observe the evangelical 
counsels embodied in the vows of obedience, chastity, and 
poverty. The encomium or praise of that state is ex- 
pressed in the words : it is to be honored by all . 

To begin with the latter, it is but truth to say that it 
has been the constant and universal teaching of the 
Church ever since the religious state commenced to exist, 
that it is deserving of honor. St. Jerome calls the monks 
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